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PROPOSED FINAL DECISION 

I 

SUMMARY 

On October 29, 2013, the University of Connecticut (Applicant or UCONN) and staff of the 

Department of Energy and Environmental Protection (DEEP) jointly filed the attached Agreed Draft 

Decision for my review and consideration.  (Appendix 1.)  Regs., Conn. State Agencies § 22a-3a-6(l)(3)(A).  

I have reviewed this submission, the record and the relevant law in this matter.  I find that the Applications 

filed by UCONN for inland wetlands and non-consumptive stormwater diversion permits associated with 

the construction of an extension of North Hillside Road. and six conceptual development parcels for a 

research and technology park in Storrs (Applications) comply with the applicable statutes and relevant 

provisions of the implementing regulations.  Furthermore, I find that the parties’ Agreed Draft Decision, as 

supplemented herein, satisfactorily conveys the factual findings and legal conclusions necessary to support 

my recommendation.  I adopt this Agreed Draft Decision as part of this Proposed Final Decision.    

The DEEP has prepared a draft permit authorizing both the regulated inland wetlands activities and 

stormwater diversion. (Appendix 2.)  The record and this draft permit, as modified by the Agreed Draft 

Decision, reflect staff’s consideration of all the relevant criteria set forth in the applicable statutes and 

regulations governing the proposed activity.   



If conducted as proposed and in accordance with the terms and conditions of the draft permits, the 

regulated activities will be consistent with all relevant statutes and regulations regarding activities within or 

near inland wetlands and watercourses pursuant to the Inland Wetlands and Watercourses Act,  General 

Statutes §§ 22a-39 through 22a-45d, and the non-consumptive diversion of stormwater pursuant to the 

Connecticut Water Diversion Policy Act, §§ 22a-365 through 22a-378.  I therefore recommend issuance 

of the draft permit for the reasons set forth in the Agreed Draft Decision and the supplemental findings and 

conclusions of law set out below.   

II 

DECISION 

A 

PUBLIC COMMENT 

1. At the September 10, 2013 Public Hearing, several dozen members of the public offered comments.

Roughly half of the speakers supported the project and roughly half were opposed.  Those who

spoke in opposition to the Applications raised three particularly relevant concerns: whether an

alternate location for the research and technology park (such as UCONN’s nearby “Depot Campus”)

would be a more appropriate; whether a “no-action” alternative had been adequately considered;

and, whether vernal pools on the North Campus property would be adequately protected.  Many

written comments were also received, some supporting and others opposing the Applications.  Those

written comments opposing the Applications raised issues similar to those raised by speakers at the

public hearing.1

1 The September 10, 2013 public hearing was transcribed and a copy of this transcript is available for 
inspection by contacting the Office of Adjudications.  At the time of this decision, written public comment 
received is available online at http://www.ct.gov/deep/lib/deep/adjudications/public_comments/uconn_n_ 
hillside_rd__ext__public_comment.pdf.  Written public comment is also part of the administrative record 
and is available for inspection by contacting the Office of Adjudications.   
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2. Several speakers who discussed vernal pools suggested that the development did not meet the

criteria for protection of vernal pools contained in a technical paper written by Dr. Aram Calhoun

and Dr. Michael Klemens (Paper)2.  Dr. Klemens submitted written comment, dated September 11,

2013, stating that the Applications did not comply with the best development practices

recommended by the Paper and attached a copy, which was also admitted to the record as exhibit

APP-68A.  In testimony, offered both in person on September 26, 2013 and in writing, experts

testifying on behalf of UCONN responded to public comment, indicating that they had adopted the

measures recommended by the Paper to the extent practicable given site constraints and existing

development. (Exs. APP 68A, 74; test. 9/26/13 , E. Mas, pp. 125-131, J. Wilson, pp. 115-124; see

Appendix 1 at pp. 41-43 for further detail regarding this testimony).

B 

CONCLUSIONS OF LAW 

I adopt the conclusions of law set forth by the Agreed Draft Decision, supplemented as follows. 

1 

STANDING TO APPLY 

At the time of the Applications, UCONN did not have an ownership interest in all of the parcels on 

which the North Hillside Road extension will be constructed, giving rise to comments as to its standing to 

file these applications.  UCONN has standing to apply for both the inland wetlands and the diversion 

permits.  

The inland wetlands permit application concerns only proposed regulated activities, not the overall 

development of UCONN’s North Campus.  The proposed regulated activities are the three wetlands 

2Calhoun & Klemens, “Best Development Practices for Conserving Pool-breeding Amphibians in 
Residential and Commercial Developments. MCA Technical Paper Number 5, Metropolitan Conservation 
Alliance, Wildlife Conservation Society, Bronx NY” (2002). 
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crossings and other disturbances associated with the conceptual development parcels which require an 

inland wetlands permit.  UCONN owns the property that is the subject of the proposed activities regulated 

by the Inland Wetlands and Watercourses Act, settling any argument as to its standing to file this application 

for an inland wetlands permit.3  

While the implementing regulations for the Inland Wetlands and Watercourses Act contain specific 

language regarding the ownership of property, neither the Connecticut Water Diversion Policy Act nor its 

implementing regulations contain such language.  A possible reason for this omission is that it would be 

impractical to require any applicant to own all of the property from which stormwater is collected in order to 

apply for a diversion permit.  

To trigger the requirement for a diversion permit that involves the collection of stormwater, the area 

from which stormwater being collected must be greater than one hundred acres.  General Statutes § 22a-377. 

This requirement leads to a reasonable inference that an applicant may apply for a diversion that will 

involve the collection of  stormwater from properties other than those it owns.   In this instance, as indicated 

in the Agreed Draft Decision, no stormwater management facilities associated with this project are proposed 

on parcels not owned by UCONN at the time of the applications, only the passive collection of stormwater 

runoff is proposed on those parcels.  There is no onerous requirement in statute or regulation that an 

applicant must own the land upon which each drop of rain that is eventually collected by a stormwater 

management system falls in order to seek the required diversion permit.   

3 The application form completed by UCONN provides that “[i]f [the owner of the subject property is 
different than the applicant], the owner must give written consent to the proposed activity in accordance 
with [Regs., Conn. State Agencies § 22a-39-5.2].”  In this instance, the subject property is the property on 
which the regulated activities are located, which is owned by UCONN.   
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2 

FEASIBLE AND PRUDENT ALTERNATIVES 

The parties dedicate a significant portion of their Agreed Draft Decision to discussing various 

alternatives to the proposed activities which were evaluated and rejected (see Appendix 1 at p. 21) and 

propose conclusions of law on this issue which I adopt. (See Appendix 1 at p. 65).  However, because much 

of the public comment that was critical of the Applications focused on the evaluation of alternatives, certain 

additional conclusions concerning the law of feasible and prudent alternatives are necessary.   

Public comment focused on two distinct alternatives to the Applications: a “no action” alternative 

under which the proposed roadway and conceptual development parcels are not constructed; and, alternative 

locations for the research and technology park including, but not limited to, UCONN’s nearby Depot 

Campus.   

Neither of these alternatives is both feasible and prudent. “Feasible” and “prudent” are legal terms of 

art. Feasible alternatives are those that are sound from an engineering standpoint.  Prudent alternatives are 

economically reasonable in light of the social benefits derived from the act.  An alternative will be deemed 

to be a feasible and prudent alternative only if it meets both criteria.  See General Statutes §22a-38 (17) & 

(18); Manchester Environmental Coalition v. Stockton, 184 Conn. 51, 62-63 (1981); Samperi v. Inland 

Wetlands Agency, 226 Conn. 579, 595 (1993);  Tarullo v. Inland Wetlands and Watercourses Commission 

of Wolcott, supra 263 Conn. at 582.  While it may be feasible to take no action or to locate the research and 

technology park elsewhere4, it is not prudent.  The project has two primary social benefits.  It will provide 

an alternative access to UCONN’s main campus, alleviating traffic on existing roads and satisfying 

conditions of approvals granted by the State Traffic Commission and allow for the construction of a 

4 The parties indicate that, due to “regulatory barriers and physical site constraints,” locating the research 
and technology park at the Depot Campus is not feasible.  For the purposes of this analysis, it is not 
necessary to decide whether construction of the research and technology park on the Depot Campus is truly 
feasible.   
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research and technology park, intended to serve as an incubator for new technology jobs.  Neither the “no-

action” alternative nor an alternate site location provides necessary alternative access to UCONN’s main 

campus.  The only prudent alternatives that preserve the social benefit of an alternative access involve 

rerouting the proposed extension of North Hillside Road.  UCONN, the Department and other State and 

Federal regulatory agencies examined and rejected many alternative roadway alignments in favor of the 

proposed alignment, which was deemed the most environmentally sensitive by experts hired by UCONN 

and DEEP staff. This is significant because most of the impacts to wetlands soils and watercourses that will 

occur as a result of the proposed regulated activities are associated with the construction of the roadway.  

The substantial evidence in this record demonstrates that no alternative to the proposed alignment of the 

North Hillside Road extension exists which is both feasible and prudent and offers reduced environmental 

impact.  For this reason, there is no feasible and prudent alternative to the proposed North Hillside Road 

extension.       

The impacts to wetlands soils and watercourses caused by the creation of the conceptual 

development parcels are relatively insignificant and somewhat speculative.5  Assuming, arguendo, that 

development on the conceptual development parcels requires the maximum disturbance proposed by the 

Applications, the environmental impact will still be less significant than the impacts of building a research 

and technology park on another site requiring the construction of access roads, utilities and site preparation. 

In other words, once North Hillside Road is extended, there is no alternate location for the research and 

technology park which will result in less environmental impacts at a reasonable cost.      

5 A condition of the draft permit requires site plans for the individual development parcels to be reviewed by 
DEEP staff after individual site plans are developed.   
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 3 

POTENTIAL VERNAL POOL IMPACTS 

Much of the public comment regarding potential impacts to vernal pools focused on 

recommendations made in the Calhoun and Klemens Paper.  The Agreed Draft Decision adequately 

summarizes the significant measures taken to minimize impacts to vernal pools, including adopting 

recommendations made in the Paper to the extent practicable.   

While the Calhoun and Klemens paper is a valuable tool in evaluating potential vernal pool impacts, 

it does not carry the force of law or regulation.  That UCONN has not adopted all of the regulations in that 

Papery is not, in and of itself, grounds for denial of the Applications.  Instead, the decision to issue an Inland 

Wetlands and Watercourses permit must be based on whether the substantial evidence in the record 

demonstrates that the statutory and regulatory criteria have been satisfied.  “Substantial evidence exists if 

the administrative record affords a substantial basis of fact from which the facts in issue can reasonably be 

inferred…. the possibility of drawing two inconsistent conclusions from the evidence does not prevent an 

administrative agency’s finding from being supported by substantial evidence….”  Sams v. Dept. of 

Environmental Protection, 308 Conn. 359, 374 (2013), quoting   Shanahan v. Dept. of Environmental 

Protection, 305 Conn. 681, 700 (2012).  Beginning at page forty-one of the Agreed Draft Decision, the 

parties set out findings of fact with regard to potential vernal pool impacts.  These findings are supported by 

the expert testimony of Eric Mas, Joshua Wilson and Douglas Hoskins and documentary evidence contained 

in the record and referenced in the Agreed Draft Decision.  The evidence in this record affords a substantial 

basis in fact from which it can reasonably be inferred that there will be no adverse impacts to vernal pools as 

a result of the proposed activities.   

Although Mr. Klemens’ letter took issue with some of the conclusions reached by other experts, Mr. 

Klemens’ letter does not constitute substantial evidence.  “If the hearing officer is going to consider a 
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speaker’s statement as evidence or if the speaker wants his statement to be considered as evidence, the 

hearing officer shall require that the statement be made under oath or affirmation and shall permit the parties 

and intervenors to cross-examine the speaker and to challenge or rebut the statement.”  Regs., Conn. State 

Agencies § 22a-3a-6(t).  Mr. Klemens did not appear at the public hearing, his written comments were not 

sworn and he was not available for cross examination.6  Therefore, while his comments were useful in 

evaluating the Applications, Mr. Klemens comments are not evidence and therefore cannot be considered 

substantial evidence which rebutted the testimony of Mr. Mas, Mr. Wilson or Mr. Hoskins.   

The expert testimony of Mr. Mas, Mr. Wilson and Mr. Hoskins was not rebutted.  “An 

administrative agency is not required to believe any of the witnesses, including expert witnesses… but it 

must not disregard the only expert evidence available on the issue . . . .”  Bain v. Inland Wetlands 

Commission, 78 Conn. App. 808, 817 (2003).  “The trier of fact is not required to believe unrebutted expert 

testimony, but may believe all, part or none of such unrebutted expert evidence.”  Bancroft v. Commissioner 

of Motor Vehicles, 48 Conn. App. 391, 405 (1998).  In this instance, I find the uncontradicted expert 

testimony of Mr. Mas, Mr. Wilson and Mr. Hoskins to be credible and reliable.   

The substantial evidence in the record indicates that there will be no adverse impacts to vernal pools 

as a result of the proposed regulated activities.  The Conclusions of Law on this point which are set forth in 

the Agreed Draft Decision are supported by substantial evidence in the record.   

6 Elizabeth Wassmundt, whose requests for intervening party status were denied, did indicate that she 
intended to call Mr. Klemens as a witness had she been granted intervening party status.  However, Ms. 
Wassmundt’s petitions were denied as insufficient.  Ms. Wassmundt’s status  in no way impacted Mr. 
Klemens’ right to appear at the public hearing to offer his comments under oath and be subject to 
subsequent cross-examination at the evidentiary hearing. 
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IV

CONCLUSION

The Applications meet the relevant statutory and regulatory criteria that guide the Commissioner’s

decision to grant such Applications. This conclusion is supported by substantial evidence in the record, set

out here and in the Agreed Draft Decision.

V

RECOMMENDATION

I recommend that the Cormnissioner issue the requested permits incorporating the terms and

conditions set forth in the draft permit (Appendix 2).

Bre~dan Schain, Hearing Officer
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